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This book is designed to introduce the major 
problems and issues in the consumer law area and 
to summarize as clearly and concisely as possible 
the significant legal rules and principles that gov-
ern this area. Both the particulars of the rules 
that govern consumer transactions and the policies 
that underlie these rules are discussed. The em-
phasis is on what the law is as of August 1, 1980 
-not on what the law should be. 
We have learned a lot about consumer law by 
writing this book. We hope that you too will learn 
about the subject by using this book as a place to 
begin (but not end) your study consumer law. 
Fayetteville, Arkansas 
December, 1980 
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IN A NUTSHELL 
CHAPTER I 
WHAT IS CONSUMER TRANS-
ACTIONS LAW? 
This deals with consumer transactions, 
i. e., a man or woman obtaining credit, goods, real 
property or services for personal, family or house-
hold purposes. For example, 
(1) Ward June Cleaver obtain a $50,000 loan 
from Mayfield Savings and Loan to buy a home at 
428 Mapleton. 
(2) Shana Alexander buys a used hearse from 
Steven Weed for $500 to take ego trips in. 
(3) Sluggo hires John Wayne Gacy to babysit with 
Mr. Bill for $5 an hour under a long-term contract. 
The fact that a transaction is a "consumer 
transaction" does not usually cause a "general" 
[1] 
Ch. I INTRODUCTION AND OVERVIEW 
statute or common law rule to be inapplicable. The 
Mayfield Savings & Loan Mortgage on the Cleavers' 
house would be subject to the general real property 
recording requirements; the sale of the hearse 
would be governed by Article 2 of 
Commercial Code; the John Wayne Gacy long-term 
employment contract would be within the Statute of 
Frauds. 
The fact that a transaction is a "consumer 
transaction" does, however, often cause special 
consumer protection statutes to be applicable. 
Consumer transactions law is primarily statutory 
law. there are some seem 
to recognize rights in consumers those 
provided by statute, there is no body of consumer 
transactions case law. In these cases, courts 
tend to be non-disclosive about basis of the 
decision. Accordingly, this will focus primarily 
on the consumer transaction statutes. 
The Truth in Lending Act is perhaps the best 
known of the consumer transactions statutes. 
in Lending is the official short title of I of the 
Consumer Credit Protection Act of 1968. It 
requires that creditors extending consumer credit 
disclose essential credit terms, especially the cost of 
credit, before the credit is extended. Truth in 
Lending includes disclosure in advertising as well as 
person-to-person transactions. Lending is 
considered infra at pages 80-207. (Truth in Lend-
was significantly amended in 1980. Most of 
[2] 
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INTRODUCTION AND OVERVIEW Ch. I 
the amendments do not become effective until 1982. 
The Truth in Lending Simplification and Reform 
Act 1980 is considered at pages 189-207). 
The Consumer Credit Protection Act of 1968 
contained more than the in Lending provi-
sions. Title II, labeled "Extortionate Credit Transac-
tions," was intended as a blow against organized 
crime which derives a substantial of its income , 
from extortionate credit transactions. 
targets are "loan sharks," who extend credit at 
usurious rates of interest and then use force as a 
means of collection. Title Restrictions on 
Garnishment, has a dual impact. First, it limits the 
amount of earnings subject to garnishment by 
creditors. Second, it limits the employer's right to 
fire an employee because of garnishment. 
Title IV established a bipartisan National Commis-
sion on Consumer Finance which investigated the 
consumer finance industry generally and recom-
mended further reforms in the area of rate 
:regulation and trade practices. From time to time 
references will be made to the NCCF's findings and 
recommendations. 
Credit card provisions were added to the Con-
sumer Credit Protection Act in both 1970 and 197 4. 
The former the distribution of unauthor-
ized cards and establish a fifty limitation on 
cardholder liability for unauthorized use of his or 
her credit card. The 1974 credit card amendments 
subject credit card issuers to defenses arising out of 
[3] 
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Section 
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warranties. If 
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disclosure requirements 
mented by rules promulgated the 
example, all written warranties of consumer 
ucts costing more than $10 must be designated as 
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"limited" "full" requirements of 
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Ch. I INTRODUCTION AND OVERVIEW 
Magnuson-Moss are discussed infra at pages 282-
89. 
Still another important federal consumer protec-
tion statute is the Real Estate Settlements Pro-
cedure Act, discussed infra at pages 149-51. The 
primary purpose of this act is to protect buyers and 
sellers of residential real estate from unreasonably 
high settlement costs by requiring advance disclosure 
of such costs and by outlawing certain "kickbacks." 
There are also state consumer protection statutes: 
rate regulation provisions, truth lending disclo-
sure statutes, deceptive trade practices acts, etc. 
The types and particulars of the statutes vary 
considerably from state to state. Two "uniform" 
statutes have been proposed. The National Confer-
ence of Commissioners on Uniform State Laws pro-
posed a Uniform Consumer Credit Code in 1968 and 
a revised UCCC in 1974. Because of the expected 
opposition of creditors' groups and the unexpected 
opposition of consumers' groups, the Uniform Con-
sumer Credit Code has only been adopted by nine 
states: Colorado, Idaho, Indiana, Iowa, Kansas, 
Maine, Oklahoma, Utah, and Wyoming. And, even 
in these states, the UCCC has been revised consider-
ably. 
The other Model Act, originally the National 
Consumer Act but revised in 1973 as the Model 
Consumer Credit Act, was promulgated by the 
National Consumer Law Center at Boston College. 
It is much more pro-consumer than UCCC. 
[6] 
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Neither the National Consumer Act nor its successor 
has been enacted anywhere. The NCA has however 
influenced consumer protection legislation in a 
of states, particularly Wisconsin. 
Generally, the Uniform Commercial Code does not 
treat consumer transactions differently than com-
mercial transactions. But c. sections 9-505 and 
9-507. The UCC provisions have had the 
greatest impact on consumer transactions-section 
2-302 unconscionability the warranty 
sions-are not to consumer transactions. 
These sections are considered at pages 
271-73, 275-82. 
1. 
TRANS-
ENFORCED? 
Under our adversary system of justice, 
redress is private litigation: 
hire an attorney "sue the bastards." There are 
a number problems of access to private legal 
services in consumer disputes. Consumers are 
reluctant to go to court for a variety of reasons: 
Time, embarrassment, fear and cost, to cite a few. 
Consumer grievances often involve amounts 
which are substantially less the fees :required to 
compensate members of the private bar. Mecha-
nisms have developed purport to off set at 
least the cost barrier to private litigation: free legal 
[7) 
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services, small claims courts, recovery of attorney's 
fees and class actions. The last two merit further 
consideration. 
a. ATTORNEYS' FEES 
Attorney's fees are not generally included the 
costs of litigation taxed against the losing parties. 
In Alyeska Pipeline Service Co. v. The Wilderness 
Society, 421 U.S. 240 (1975), the Supreme Court 
:reversed an award of attorney's fees to environmen-
talist groups which had instituted litigation to 
prevent issuance of Government permits 
for the construction of the trans-Alaska pipeline 
The :rejected the "private attorney general's" 
approach adopted the Court of Appeals. After 
Alyeska, it would seem that attorney's fees will be 
recoverable in federal consumer credit litigation only 
where there is express statutory authorization. 
A number of the :recently enacted consumer 
protection statutes do expressly authorize recovery 
of "reasonable" attorney's fees by consumers who 
are successful in asserting certain statutory :rights. 
Note that only a successful party is entitled to 
recover attorney's fees; the consumer must still 
gamble on winning his or her suit. Accordingly, it 
seems doubtful that the possibility attorney's fee 
awards in consumer cases will substantially increase 
the involvement of private attorneys. 
Statutes providing recovery of attorney's fees 
by successful plaintiffs have raised the question of 
[8] 
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attorney's fees should be awarded to a legal 
client who is not costs of counsel. 
There is a line of Truth cases ""'~"''"' 
policy considerations justify the award of 
attorney's fees to a despite 
cost-liability. E. g., Harris v. Tower 
Mississippi, Inc., 609 F.2d 120 (5th 
1980). Such cases stress 
encouraging private enforcement of the and (2) 
the costs on violators of the 
act. 
b. CLASS ACTIONS 
Class actions provide a mechanism for aggregating 
small claims into suits of sufficient size to cover fees 
of counsel. There are, however, numerous 
limitations on the of class actions. 
Consumer class actions may be brought in the 
federal courts only if jurisdictional :requirements are 
met. Any case founded upon diversity of citizenship 
between the representatives a class the 
defendants provision must meet the jurisdictional 
:requirement that the amount in controversy exceed 
$10,000. The Supreme Court has held in Snyder v. 
394 U.S. 332 (1969), that the individual 
of class members can be aggregated only if 
the class members are enforcing a single right in 
which they have a common interest. Because most 
consumer claims are separate distinct, the 
Snyder :ruling effectively limits consumer class 
[9] 
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actions in f ede:ral courts to claims unde:r Federal 
statutes that have waived the jurisdictional amount 
:requirement. 
The requirements of rule 23 of the Federal Rules 
of Civil P:rocedu:re must also be considered. In 
o:rde:r fo:r a consumer to be maintained as a 
class action in federal it must meet all of the 
general criteria established in rule 23(a) and come 
within one of the three categories listed in rule 
23(b). 
Rule 23(a) requires that there be a uc:1.uunnt 
class of plaintiffs; (2) the class be too numerous to 
permit joinder; (3) there be common questions of 
law and fact and representatives and 
adequately protect the interests of the class. Rule 
23(a) has rarely presented problems the con-
.......... 
sumer 
Rule presented problems the 
consumer Advisory Committee in its 
comments consumer class actions 
23(b )(3). :review writers agree. 
Accordingly, it is necessary to consider the c:rite:ria 
of rule 23(b)(3). It :requires a court determine 
not only that common questions of law o:r fact exist 
but also that such common questions predominate 
ove:r individual questions. Additionally, rule 23(b)(3) 
:requires a judicial determination that the class action 
be superior to other available methods a fair 
resolution of the controversy. 
[10] 
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Finally, rule 23( c)(2) sets forth a special notice 
requirement, limited to class actions under rule 23 
(b)(3) "the best notice practicable the 
circumstances, including notice to 
members who can be identified through reasonable 
effort." The Supreme Court recently the 
quoted language means what it says; 
notice must be given to class members who can 
be identified with reasonable effort. 
held that the representatives of the class must pay 
the full costs of individual notice to 2 readily 
identifiable class members in Eisen v. Carlisle & 
Jacquelin, 417 U.S. 156 (1974). At the very least, 
rule 23(c)(2) Eisen mean that consumer plaintiffs 
must define their classes within the limitation of 
their budgets for notice costs. 
A number of states now have general or limited 
class action provisions; a of such provisions 
are based on rule 23. 
2. 
a. GENERAL 
In because of the problems private 
enforcement of consumer rights, public agencies 
have assumed a major :responsibility for consumer 
protection. A wide variety of federal state 
agencies have a wide variety of responsibilities. 
A detailed consideration of each of the federal 
and state consumer protection agencies is beyond the 
[11] 
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section 5 so that it now reads: "unfair methods of 
competition in or affecting commerce, and unfair or 
deceptive acts or practices or affecting commerce, 
are declared unlawful." According to the Senate 
Commerce Committee Report, the expansion of the 
Commission's jurisdiction is "intended to permit 
more effective policing of the place by 
within reach practices which are 
deceptive and which, while in 
nevertheless have an adverse upon interstate 
commerce." 
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The following example illustrates the difference 
between industry guides and trade regulation 
rules. Assume that the Commission issues a 
trade regulation requiring that aspirin adver-
tisement include the statement "ALL ASPIRIN 
IS ALIKE." If the FTC decided to prosecute a 
violation of the rule, the complaint would charge 
a failure to include the required legend rather 
than allege a "deceptive practice." All the Com-
mission would have to show was the absence of 
the required language; it would not have to 
prove the conclusion which underlies this hypo-
thetical rule that the omission. of the required 
language is a deceptive act. If on the other hand, 
the Commission merely issues an industry guide 
on aspirin advertising, an action by the FTC 
would have to be based on violation of the stat-
ute, not violation of the guide. The Commission 
would have to prove the commission of a decep-
tive act or practice rather than merely a viola-
tion of the industry guide. 
The power of the FTC to promulgate trade reg-
ulation rules was tested and upheld in National 
Petroleum Refiners Ass'n v. FTC, 482 F.2d 672 
(D.C.Cir. 1973). The trade :regulation rule there 
involved provided that failure to post octane rat-
ings on service station gasoline pumps would be 
a "deceptive practice" in violation of section 5. 
The court found that the FTC substantive 
making power was consistent with the plain 
[15] 
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guage of the FTC Act and was a desirable means 
of effecting the Act's purposes. 
The Magnuson-Moss Warranty-Federal 
Commission Improvement Act confirms the Com-
mission's authority to issue substantive rules de-
fining unfair or deceptive acts or practices and de-
tails the procedures the Commission is to observe in 
promulgating such rules.* 
Magnuson-Moss also significantly increased the 
FTC's :remedies. Until 1973 the only procedure 
available for enforcement of section 5(a) the 
Act was the cease desist order. Under this 
procedure whenever the FTC has reason to be-
lieve that any person is violating section 5(a) and 
that action by the Commission be the 
public interest it may issue a complaint and notice 
hearing. In most instances before a complaint 
is issued, however, the party involved is given an 
opportunity to "consent" to a formal "cease and 
desist" order or it may be permitted to agree in-
formally to discontinue the practice. "Consent" 
to such an order :refers to future practices. It 
does not admit of violations in the past. In the 
event the case is not settled by a consent order 
or an informal agreement, a complaint is issued 
and a hearing is held before an administra-
* For a detailed consideration of the procedure, see Kint-
ner & Smith, The Emergence of the Federal Trade Com-
mission as a Formidable Consumer Protection Agency, 26 
Mercer L.Rev. 651, 675-70 (1975), a very helpful article. 
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tive law judge of FTC. This is a trial type 
hearing of the attendant saf egua:rds pro-
vided fo:r in the administrative p:rocedu:re provi-
sions of sections 556 and 557 Title 5, United 
States 
After taking testimony the 
judge drafts an decision for the Commis-
sion. If the Commission is of the opinion based 
on the :record of the hearing that the act o:r prac-
tice in question is violative of section 5(a) it is-
sues an order directing the party to 
"cease desist" the act o:r practice. Unless 
the party subject to cease and desist order files a 
petition for review with an appropriate Court 
Appeals of the United States the cease desist 
order becomes on the 60th day after it is 
served. In the event review a cease desist 
order is sought the order of Commission does 
not become final until affirmance is obtained from 
the Court of Appeals or by the Supreme Court of 
the United States if taken to that Court for re-
view. Some cases have taken years from the 
filing of the original complaint to a cease and 
desist order becoming final. 
It was only the violation of a cease desist 
order that could be punished. No penalty for the 
first violation-the conduct that gave rise to 
the cease and desist And, the sanctio~ 
for the second violation-the violation a cease 
and desist order was only a $5,000 civil penalty. 
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In 1969, "Nader's Raiders" published a very 
critical report of the FTC's consumer protection 
efforts. Shortly, thereafter an American Bar As-
sociation Special Commission studied the FTC. 
Although couched in somewhat more subdued 
terms than the Nader book, the report of the 
ABA's Special Commission supported the findings 
of Nader's Raiders. Both reports noted the need 
for additional statutory authority to permit the 
FTC to carry out its consumer protection respon-
sibilities. 
Both the Nader and ABA reports recommended 
that the FTC be empowered to obtain preliminary 
injunctions against unfair or deceptive acts or 
practices which are unfair or deceptive to commm-
ers. This authority was granted by section 408 
of the Alaska Pipeline Act, which authorized the 
FTC to obtain temporary restraining orders and 
preliminary injunctions of violations or threaten-
ed violations of any provision of law administered 
by the Commission. In addition, section 408 in-
creased the penalty fo:r violation of cease and 
desist o:rde:rs from $5,000 to $10,000 and gave the 
Commission the :right to represent itself through 
its own attorneys in civil actions if, after notify-
ing the Attorney General giving 10 days 
to take the proposed by Commission, 
the Attorney General failed to do so. 
Even after adopting the Trans-Alaska Oil Pipe-
line Act, Congress continued to consider broader 
[18] 
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amendments to the FTC that would buttress the 
Commission's authority the consumer protec-
tion field. Early in 1975, the President signed 
into the law the Magnuson-Moss Warranty-Fed-
eral Trade Commission Improvement Act. 
"The Act makes a number of far-reaching 
changes which greatly increase the power of the 
FTC to become an important source of consumer 
law," B. Clark & J. Fonseca, Handling Con-
sumer Credit Cases § 62 (1979). As already noted, 
the Act confirms the Commission's authority to 
v"''"'"~""'''"' trade :regulation rules. the 
Act significantly increases the FTC's arsenal 
weapons in the consumer protection field. 
Remember, 
second violation. The recover 
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